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SBCILLINOIS OPPOSITION TO Z-TEL/COVAD’S
EMERGENCY PETITION FOR INTERLOCUTORY REVIEW

[llinois Bell Telephone Company (“SBC Illinois’ or the “Company”), by its attorneys,
hereby files its Opposition to Z-Tel Communications, Inc.’s and Covad Communication
Company’s Emergency Petition for Interlocutory Review of the Administrative Law Judges
May 14, 2003 Ruling (“Z-Tel/Covad Petition™).

1 On May 14, 2003, the Administrative Law Judges convened a status hearing to
determine a schedule for this proceeding. The rate adjustments required by new Section 13-408
must go into effect within 30 days of its enactment (i.e., by June 9, 2003). At the status hearing,
the Commission Staff proposed a schedule which would permit the Commission to reach a
decision by that date. Although counsel for Z-Tel and Covad objected on the grounds that they
wanted more time to conduct discovery, prepare their positions and cross-examine witnesses, at
no time did they actually present an alternative schedule for the consideration of the
Administrative Law Judges or the parties. At no time did they offer to waive any procedura
steps in the Staff-proposed schedule that would have afforded them more time at the front end of
the proceeding (e.g., the issuance of a Proposed Order and the opportunity to file Exceptions).
(Tr. 38-39). Infact, the Administrative Law Judges made every effort to balance the interests of

all parties within the constraints of the 30-day period established by the General Assembly for



this proceeding. Since, Z-Tel/Covad suggested no aternative, constructive or otherwise, there
was nothing more the Administrative Law Judges could have done for them.

2. Z-Tel/Covad' s Petition for Interlocutory Review bears a remarkable resemblance
to their arguments at the status hearing — all rhetoric, no substance. Despite now having had
several more days to develop an aternative scheduling proposal, they offer nothing whatsoever
for the Commission to consider in terms of a substitute schedule. With a 30-day statutory
deadling, it is incumbent on Z-Tel/Covad to explain how additional time for discovery, cross-
examination and hearings could be accommodated within that timeframe. Since Z-Tel/Covad
make no attempt to do so, SBC Illinois assumes that they are more interested in creating a
“record” of their dissatisfaction with the schedule, than in actually accomplishing anything.® z-
Tel/Covad point to no error on the part of the Administrative Law Judges that would justify
interlocutory review, and there was none.

3. It appears that Z- Tel/Covad fundamentally misunderstand the process which the
General Assembly contemplated when it enacted Section 13-408. (Z-Tel/Covad Petition at 13).
Thisis not a Section 9-201 rate proceeding initiated by the filing of atariff. Thisis not a Section
9-250 rate investigation initiated by the Commission or by one of the parties. The purpose of
this proceeding is to make two adjustments (i.e., for fill and depreciation) to SBC Illinois
existing UNE loop rates based on cost studies and methodologies used in Docket No. 02-0864.
The General Assembly clearly viewed this process as very limited in scope and, therefore,
directed that it be completed in 30 days, rather than some other time frame. Moreover, Section

13-408 imposes the obligation to make this rate adjustment on the Commission alone. The fact

! Under the Commission’s Rules of Practice, parties are not required to file a Petition for Interlocutory Review to
preserve their objectionsto rulings by an Administrative Law Judge. 83 Ill. Adm. Code § 200.520(a). Evenif Z-
Tel/Covad are preparing for afuture legal challenge, this Petition was completely unnecessary. Given the expedited
nature of the proceeding, their time would have been better spent preparing their Comments.



that SBC Illinois filed its rate calculations in a Petition the next business day after Section 13-
408 went into effect and the fact that the Administrative Law Judges adopted a schedule that
allows interested parties to file Comments and Reply Comments on these calculations provides
more “due process’ rights than Section 13-408 requires, not less.

4, Furthermore, in their zeal to claim that their rights have been abridged, Z-
Tel/Covad appear to have contracted sudden onset amnesia. Contrary to the impression they
create in their Petition, Z-Tel/Covad were active parties in Docket No. 02-0864 and are familiar
with SBC Illinois’ cost studies and methodologies. Staff and Intervenors were afforded four
months in that docket for discovery. Z-Tel/Covad joined with McLeodUSA, TDS and several
other CLECs in the so-called “CLEC Coalition.” The CLEC Coalition submitted a substantial
amount of discovery to SBC Illinois, al of which SBC Illinois responded to. The suggestion that
Z-Tel/Covad “had not even had the opportunity to retain an expert to review the proposed cost
methodologies . . . much less begin the process of developing his/her expert opinion on such
compliance” is patently ridiculous. As part of the CLEC Coalition, Z-Tel/Covad prefiled three
separate pieces of direct testimony only two weeks ago in Docket No. 02-0864, including two
that were sponsored by Michael Starkey, addressing SBC Illinois LoopCAT model, annual cost
factors and fill factors. Based on the Proprietary Agreements signed by the parties in this docket,
it appears that Mr. Starkey has been retained to evaluate SBC Illinois calculations under Section
13-408. Since Z-Tel/Covad were perfectly content with Mr. Starkey in Docket No. 02-0864, and
since Mr. Starkey has had access to the cost models and all of the discovery in Docket No. 02-
0864 for months now, SBC Illinoisis at aloss to understand how Z-Tel/Covad can assert any

harm.



5. In conclusion, Z- Tel/Covad have not demonstrated any error on the part of the
Administrative Law Judges, have not requested any specific relief from the Commission and
have not explained how that relief could be accommodated in the schedule.

WHEREFORE, in view of the foregoing, Z-Tel Communications, Inc.’s and Covad
Communication Company’s Emergency Petition for Interlocutory Review of the Administrative
Law Judges May 15, 2003 schedule should be denied.
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